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Court of Appeals of the District of Columbia 


No. 4929. 

i 

j 

National Industrial Alcohol Company, j Appellant, 

vs. 

Commissioner of Internal Revenue. 


1 Docket No. 4853. 

National Industrial Alcohol Co., Gravieri & Dorgenois 
Streets, New Orleans, La., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Appearances: For Taxpayer: R. M. O’Hara, Esq.; for 
Commissioner: C. H. Curl, Esq. 

i 

_ • 1 
Docket Entries. 

1925. ! 

June 13. Petition received and filed. 

“ 18. Copy of Petition served on Solicitor 

“ 18. Notification of receipt mailed taxpayer. 

July 8. Answer filed bv Solicitor. 

“ 22. Copy of answer served on taxpayer^ Assigned to 

10/19/25. ! 

Oct. 7. Hearing date changed to 12/1/25. j 
Nov. 23. Motion to extend hearing date to li/7/26 filed by 
taxpayer. 

“ 27. Order appeal placed on General Calendar. Signed 

& Filed. Both sides notified. 

1926. | 

Sept. 1. Hearing date set Oct. 13, ’26. 

Oct. 13. Hearing had before Mr. Phillips on Merits. 
Briefs due in 60 days. 

u 16. Transcript of hearing filed—Oct. 13;, 1926. 

! 
i 

i 

i 


i 

i 
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Dec. 13. Brief filed by G. C. 

“ 15. Motion for extension of time to file brief filed by 

taxpayer. 

“ 16. Granted. Both sides notified. 

1927. 

Sept. 6. Findings of Fact & Opinion rendered. Mr. Phil¬ 
lips. Decision will be entered on 15 days no¬ 
tice. 

Nov. 7. Notice of settlement filed by G. C. 

10. Notice allowing taxpayer until Dec. 2nd to file 
alternative settlement for hearing 12/8/27— 
failure to do so hearing set 12/6/27. 

Dec. 2. Petitioner’s proposed redetermination filed. 

“ 5. Amendment to petitioner’s proposed redetermina¬ 

tion filed. 

44 8. Hearing had before Mr. Phillips on Settlement. 

Rule 50. Assigned to Mr. Phillips. 

44 12. Order of redetermination entered. 

44 5. Copy of proposed redetermination served on G. C. 

44 7. Copy of amended redetermination served on G. C. 

1928. 

June 8. Stipulation of venue filed. Court of Appeals of 
D. C. 

44 11. Supersedeas bond for $22,000.00 approved & or¬ 

dered filed. 

44 11. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 


44 12. Proof of service filed. 

Aug. 7. Motion for extension to 8/10/28 to file statement 
of evidence filed by taxpayer. 

44 9. Order enlarging time to Sept. 12, 1928 to prepare 

evidence entered. 

44 25. Motion for extension of 30 day- to file statement 

of evidence, filed by taxpayer. 

44 27. Order extending time to Oct. 12, 1928 for pre¬ 

paration of evidence entered. 

Oct. 10. Motion for extension of 30 days to file statement 
of evidence filed by taxpayer. 

Oct. 11. Order enlarging time to Nov. 12-28 to transmit & 
prepare sur petition entered. 
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! 

Nov. 7. Motion for extension of 30 days to tile statement 
of evidence tiled by taxpayer. 

Nov. 8. Order enlarging* time to Dec. 12th for preparation 
of evidence & transmission & delivery of record 
papers sur petition, entered. j 
Dec. 6. Motion for 30 days extension to file| statement of 
evidence tiled by taxpayer. 

“ 10. Order extending* time to 1/12/29 to tile statement 

and to 2/1/29 to tile certified copies of record— 
entered. 

1929. j 

Jan. 5. Motion for extension of 30 days to tile statement 
of evidence filed by taxpayer. 

“ 9. Order enlarging time to Feb. 12-29! for prepara¬ 

tion of evidence further order extending time 
to Mar. 1-29 to file certified copies of record 
entered. 

Feb. 12. Statement of evidence approved & ordered filed. 

“ 12. Praecipe tiled by taxpayer. 

“ 14. Proof of service of praecipe tiled. 

Now, February 20, 1929, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal TJ. S. Board of Tax Appeals, 1924.] 

i 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 

3 Filed June 13, 1925, IT. S. Board of |Tax Appeals. 

i 

j 

United States Board of Tax Appeals. 

i 

Docket No. 4853. 

Appeal of National Industrial Alcohol Company (For¬ 
merly National Brewing Company), Gravier and Dor- 

genois Streets, New Orleans, Louisiana. 

Petition. 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter IT :CA :233344-60-D. dated 
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April 18, 1925, and as the basis cf its appeal sets forth the 
following: 

1. The taxpayer is a Louisiana corporation with prin¬ 
cipal office at Gravier and Dorgenois Streets, New Orleans. 

2. The deficiency letter (a copy of which is attached) is 
dated April 18, 1925, but the date of mailing is not known 
to the taxpayer, and states a deficiency of Nineteen Thou¬ 
sand Two Hundred Seventy Seven Dollars and Six Cents 
($19,277.06). 

3. The taxes in controversy are income and profits taxes 
for the fiscal years ended May 31, 1919 and May 31, 1920, 
and are more than $10,000.00, to wit, $19,277.06. 

4. The determination of tax contained in the said de¬ 

ficiency letter is based upon the following errors: 

4 (1) The failure of the Commissioner to allow as 
deductions in arriving at taxable income for both 

years the loss resulting from obsolescence of good will, 
trade marks and trade brands sustained as a result of Pro¬ 
hibition Legislation. 

(2) The failure of the Commissioner to allow as deduc¬ 
tions in arriving at taxable income for both years losses 
resulting from the discard of tangible assets used in the 
manufacture of beer, which were rendered obsolete as a 
result of Prohibition Legislation. 

5. The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

I. The taxpayer corporation was organized on March 25, 
1911, for the ptirpose of manufacturing, bottling and sell¬ 
ing beer. Operations were commenced in April, 1911, and 
the business for which the corporation was originally 
formed continued up to June 30, 1919, the effective date of 
Prohibition. 

As a result of efforts put forth immediately after the 
commencement of operations in creating a value for brands 
adopted by them, the company was, on March 1, 1913, pos¬ 
sessed of intangible properties consisting of the value of 
trade marks, trade brands and good will, worth conserva- 

tivelv the sum of $106,326.40. 

* 

5 In addition to the value represented by their trade 
marks, trade brands and good will at March 1, 1913, 

there was expended in the development of the trade name 
“Old Heidelberg” were totally destroyed through Prolii- 
1917, the sum of $41,772.99. 
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on 


The intangible values possessed by the Company 
March 1, 1913, and added to subsequently through direct 
expenditures in placing before the public tlie| trade mark 
“old Heidelberg” were totally destroyed thijough Prohi¬ 
bition Legislation, as the result of which the corporation on 


June 30, 1919, ceased the manufacture of beer and aban¬ 
doned trade names theretofore used in the marketing of 
their product. 

IT. In the conduct of the taxpayer corporation’s busi¬ 
ness from the date of organization until June 30, 1919, they 
used in the manufacture and the marketing of their prod¬ 
uct tangible properties represented in buildings, machinery 
and equipment peculiarly adapted to the manufacturing 
and bottling of beer. 

Upon the incidence of National War Time Prohibition 
on June 30, 1919, and the abandonment of ;the business 
theretofore carried on by the taxpayer corporation, a very 
considerable portion of the building facilities! and the ma¬ 
chinery and equipment used in the business of! brewing and 
bottling beer was discarded. 

6 The only deduction to taxable income taken into 

consideration in computing the deficiency on account 
of the obsolescence and discard of its tangible property was 
the depreciated cost of bottling equipment iik the sum of 
$24,208.84. This amount failed, however, to reflect the true 
loss sustained through the obsolescence and discard of tan¬ 
gible assets. 

6. The taxpayer, in support of its appeal, relies upon the 
following propositions of law: 

(a) Only income of a taxpayer is subject tb tax. 

(b) Under Section 214 (a) (4) of the Reyenue Act of 
1918 the taxpayer is entitled to deduct, in arriving at tax¬ 
able income, amounts representing losses sustained in his 
trade or business during the taxable year an4 not compen¬ 
sated for by insurance or otherwise. 

(c) Under Section 214 (a<) (4) of the Revenue Act of 
1918 the taxpayer is permitted to deduct, in arriving at 
taxable income, amounts representing a reasonable allow¬ 
ance for the exhaustion, wear and tear of property used 
in a trade or business, including a reasonable jallowance for 
obsolescence. 


i 

l 


I 
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Wherefore the taxpayer respectfully prays that this 
Board mav hear and determine its appeal. 

R. M. O’HARA, 

Attorney for Taxpayer, 

500 Investment Building, 

Washington, D. C. 

7 State of Louisiana, 

Parish of Orleans, ss: 

Charles A. Wagner, being duly sworn, says that he is 
the president of the National Industrial Alcohol Company 
(Formerly the National Brewing Company) the taxpayer 
named in the foregoing petition, and as such president is 
duly authorized to verify the foregoing petition; that he 
has read the said petition and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true, except such facts as are stated to be upon infor¬ 
mation and belief, and those facts he believes to be true. 
(S.) CHARLES A. WAGNER, 

President. 

Sworn to before me this 12th dav of June, 1925. 

M. H. FRIEDMAN, [seal.] 
Notary Public. 

8 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :CA :2333-4-60-D. April 18, 1925. 

National Industrial Alcohol Company, 

Gravier and Dorgenois Street, 

New Orleans, Louisiana. 

Sirs : 

The determination of your income tax liability for the 
fiscal year ended May 31, 1920 pursuant to an examination 
of your books of account and records, as set forth in office 
letter dated November 4, 1924, disclosed a deficiency in tax 
of $19,277.06, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
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date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed apd an assess¬ 
ment has been made, or wliere a taxpayer has jappealed and 
an assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement! in respect of 
any part of the deficiency will be entertained. ! 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :CA:2333-4-60-D. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, D. II. BLAIR, 

Commissioner, 
By J. G. BRIGHT, 

Deputy Commissioner. 

i 

Inclosures: Statements, Agreement—Form! A. 

i 

9 Statement. 

IT :CA :2333-4-60-D. Apr. 18, 1925. 

In re National Industrial Alcohol Company, Gravier and 
Dorgenois Street, New Orleans, Louisiana. 

Additional Tax. 


1919 .].. $12,457.39 

1920 .].. 6,819.67 


j 

| $19,277.06 

. 

The additional tax of $19,277.06 is in accordance with 
the Revenue Agent’s reprot dated December 29, 1923. 

The Commissioner has ruled that since it appears that 
the physical assets, real estate, buildings apd machinery 
and equipment have not been permanently abandoned, your 
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claim regarding these assets does not fall under the re¬ 
quirements of Article 143, Regulations 45, which states in 
part: 

“When through some change in business conditions the 
usefulness in the business of some or all of the capital 
assets is suddenly terminated, so that the taxpayer discon¬ 
tinues the business or discards such assets permanently 
from use in the business, he mav claim as a loss for the 
year in which he takes such action, the difference between 
the cost or the fair market value as of March 1, 1913, of 
any asset so discarded (less any depreciation sustained) 
and its salvage value remaining. This exception to the rule 
requiring a sale or other disposition of property, in order 
to establish a loss requires proof of some unforeseen cause 
by reason of which the property must be prematurely dis¬ 
carded as, for example, where an increase in the cost of 
or other change in the manufacture of any product makes 
it necessary to abandon such manufacture to which special 
machinerv is exclusivelv devoted or where new legislation 
directly or indirectly makes the continued profitable use of 
the property impossible. 

Since you continued in a similar line of business subse¬ 
quent to January 16, 1920, the rejection of your claim for 
“loss of good will” comes under the provisions of Office 
Decision 818, which states as follows: 

10 “In the case of dealers who continued in a similar 
trade or business, the useful life of such intangibles 
is not definitely limited, although the profits may have been 
reduced. Therefore, liquor dealers who continued in a simi¬ 
lar trade or business cannot obtain a deduction under Sec¬ 
tion 214 (a) on account of obsolescence of good will.” 

Consideration has been given to your amended return 
and to your claim for refund in the amount of $1,911.83 for 
the fiscal year ending May 31, 1918 and to your claim for 
refund for $20,825.09 for the fiscal years ending May 31, 
1919 and May 31, 1920. 

Your claims will be rejected in full, and will officially 
appear on the next schedule to be approved by the Com¬ 
missioner.. 
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Now, February 20, 1929, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tdx Appeals. 

11 Filed Jul. 8, 1925, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

/ ! 

Docket No. 4853. 

In re Appeal of National Industrial Alcohol Co., New 

Orleans, Louisiana. 

Answer. 

\ 

The Commissioner of Internal Revenue by; his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition of the above-named taxpayer, admits and denies 
as follows: 

(1) Admits the allegations of Paragraphs 1 and 3. 

(2) Says that a deficiency letter was mailed to the tax¬ 
payer on April 18, 1925, and admits the contents of said 
deficiency letter. 

(3) Admits the taxpayer was organized bn March 25, 
1911 for the purpose of manufacturing and bottling and 
selling beer and that it commenced operations!in April 1911. 

(4) Admits that the manufacture of beer was discontin¬ 
ued on June 30, 1919, the effective date of waf time prohibi¬ 
tion and that the taxpayer thereupon engaged in the busi¬ 
ness of manufacturing near beer. 

(5) Denies that the good will of this corporation was de¬ 
stroyed on June 30, 1919 through the enactment of the pro¬ 
hibition legislation. 

(6) For lack of sufficient information, to Iform a belief 
denies the remaining allegations of Subdivision I, of Para¬ 
graph 5. 

(7) Admits that buildings, machinery and equipment 
adaptable to the manufacturing and bottling of beer were 


2—4929a 
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used by this taxpayer in the conduct of his business from 
the date of organization. 

12 (8) Admits that the taxpayer claimed as a deduc¬ 
tion on account of obsolescence of tangible assets the 

sum of $24,208.84, representing alleged depreciated cost of 
bottling equipment. 

(9) For lack of sufficient information, denies the remain¬ 
ing allegations of Subdivision II, Paragraph 5. 

(10) Denies that any error was made in the determina¬ 
tion of tax as contained in said deficiency letter. 

(11) Denies generally and specifically each and every 
allegation contained in taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Proposition of Law. 

This taxpayer is not entitled to a deduction representing 
alleged obsolescence of tangible and intangible properties 
on account of the enactment of prohibition legislation. Sec¬ 
tion 234 of the Revenue Act of 1918. 

Wherefore it is prayed that the taxpayer’s petition be 
dismissed and the appeal denied. 

A. W. GREGG, 

i ' 

Solicitor of Internal Revenue, 
Attorney for the Commissioner of Internal Revenue. 

Of counsel: 

BRIGGS G. SIMPICH, 

Special Attorney Bureau of 

Internal Revenue. 

Now, February 20, 1929, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

13 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals, 
i Docket No. 4853. 

i 

i 

i 

National Industrial Alcohol Company, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated Sept. 6, 1927. ! 

| 

No deduction for the obsolescence of a trade name mav 

%> 

be allowed. 

It was claimed that a valuable trade name'was built up 
over a period of years by advertising. The cost of such 
advertising had been charged to expense, field, that in 
the absence of anv evidence on which the cosit of such ad- 
vertising may be apportioned between annual expense and 
cost of building up a trade name, no cost lias been estab¬ 
lished for the trade name and no loss is proven when its 
use is discontinued, due to prohibition. 

Deduction for obsolescence of beer vats and tanks, hav¬ 
ing no value after prohibition, allowed. 

Deduction for obsolescence of portion of brewery build¬ 
ing not allowed. 

R. M. O’Hara, Esq., for the petitioner. 

C. H. Curl, Esq., for the respondent. I 

The proceeding arises from the determination by the 
Commissioner of deficiencies of $12,457.39 and $6,819.67 in 
income and profits taxes for the fiscal years ended May 31, 
1919, and May 31, 1920. Petitioner alleges 1|hat the Com¬ 
missioner erred in computing net income in tailing to allow 
anv deductions in these years for losses resulting from 
the obsolescence of good will, trade names and trade brand 
and from the discard of tangible assets used in the manu¬ 
facture of beer. 

Findings of Fact. 

Petitioner was organized on March 25, 1011, under the 
laws of Louisiana, with its principal office in; New Orleans, 


i 

i 
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for the purpose of manufacturing, bottling and sell- 
14 ing beer. It adopted the trade name “Old Heidel¬ 
berg” for its product and used this trade name for 
its beer from 1912 until November 3, 1919. Between these 
dates, petitioner spent $30,520.62 for newspaper and 
souvenir advertising in the development of its business as 
follows: 


Fiscal year ended May 31, 1913 


l c 

l ( 

ll 

l l 

l l 

1914 

l l 

i l 

l l 

l l 

l l 

1915 

ll 

l l 

11 

ll 

l l 

1916 

l l 

l l 

l l 

l l 

l l 

1917 


$5,833.59 
6,200.69 
6,734 06 
7,056.05 
4,996 23 


$30,820.62 

Nothing was spent for advertising after 1917. Its busi¬ 
ness consisted solely of the one product, “Old Heidelberg” 
beer. The amounts expended in advertising the trade name 
in newspapers 1 and other advertising mediums were treated 
on the books of the corporation as expenses. On November 
3, 1919, petitioner abandoned the manufacture of beer and 
the use of the trade name “Old Heidelberg” and entered 
upon the cereal beverage, or near beer business. In August, 
1921 petitioner began to manufacture and sell industrial 
•alcohol, which was not made as a by-product of the near 
beer, but as a separate enterprise. The net profit in the 
fiscal year ended May 31, 1920, during six months of which 
petitioner manufactured beer, was $85,274.83. During the 
fiscal year ended May 31, 1921, the company lost money 
on its brewery and made a profit on its distillery. . The 
corporation discontinued the near bear business in 1923 but 
continued its distillerv business. 

V 

For the manufacture of its beer, petitioner had two brick 
buildings, separated by a drive way. Each was three 
storied high and of the same dimensions—100 feet 
15 by 50 feet. The walls of the brewery building were 
two feet thick and the walls of the cellar building 
were four feet thick and contained cork for insulation pur¬ 
poses. The foundation of the cellar building was heavier 
than the foundation of the brewery building. Only the cel¬ 
lar building had refrigeration pipes. The two buildings 
cost $115,348.93 in 1912. The depreciated cost as of May 
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31, 1918, including additions, was $124,119.09] These two 
buildings were constructed as a complete unit.j 

Petitioner had both wooden and steel vats installed in 
the cellar building when it began to manufacture beer. 
There were 24 steel tanks having a capacity of 180 barrels 
each and 8 steel tanks having a capacity of 215j barrels each. 
The 24 smaller tanks were on one floor. The B large tanks 
and 50 wooden tanks were on the other two floors. 

The steel vats cost $19,712, of which the twenty-four 
smaller tanks cost $14,083.20 and the eight I larger tanks 
$5,628.80. The wooden tanks cost $6,486.50'. Such vats 
were depreciated by petitioner at the rate of!five per cent 
per annum. Actual depreciation did not | exceed that 
amount. The building is so constructed that Uie steel vats 
could not be removed without demolishing jthe building. 
The wooden vats could be removed, piece by piece, but 
could not be sold for an amount sufficient to j pay the cost 
of removing them. 


Afer prohibition, the brewery building and one floor of 
the cellar building were used in the manufacture of near- 
beer. Two floors in the cellar building and the vats con¬ 
tained therein, consisting of the 8 large stjeel vats and 
the fifty wooden vats were not used after i November 3, 


1919. | 

16 In computing net income the Commissioner refused 

to allow any reduction for loss or obsolescence of 
good will, trade names, trade brands or buildings and 
equipment. 


Opinion. 

i 

I 

i 

Phillips: Petitioner claims a loss for the obsolescence 
of its good will, trade names and trade brands. It has, 
heretofore been held that such items are npt the subject 
of an obsolescence deduction within the meaning of the 
Act. Red Wing Malting Co. v. Willcuts, 1|5 Fed. (2nd) 
626; Appeal of Manhattan Brewing Co., 6 lx T. A. 952; 
William Zakon v. Commissioner, 7 B. T. A. —f. 

We have held, however, in the last cited case that a loss 
may be had in the year in which such property is abandoned 
or becomes worthless. The difficulty here is j to determine, 
if possible, what may be considered as the cost of a trade 
mark, built up by advertising in the course! of the years. 


j 
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From 1913 to 1917 petitioner spent $30,820.62 in advertis¬ 
ing its one product. No doubt a part of this cost resulted 
in an immediate benefit to the petitioner and was reflected 
in its current sales. At least, petitioner appeared to be¬ 
lieve so, for it charged off the entire amount at once. Per¬ 
haps another part of this expenditure for advertising might 
be considered as creating a permanent good will. Certainly 
all sums spent in advertising a trade-marked product are 
not to be considered as the cost of the trade name. Here 
we meet the same situation as confronted us in the appeals 
of Northwestern Yeast Company, 5 B. T. A. 232, and Rich¬ 
mond Hosiery Mills, 6 B. T. A. 1247, being without any 
evidence of the ca sis on which the cost of advertising the 
product may be divided between current annual expense 
and the creation of a capital asset. Any apportion- 
17 ment we might attempt would be unsupported by evi¬ 
dence and would scarcelv rise to the dignitv of a 
guess. In the circumstances, no deduction can be allowed. 
Since the petitioner has had the benefit of these deductions 
in computing its taxable income in the years in which the 
advertising took place, it does not appear that any injus¬ 
tice will result. 

The petitioner claims that it should be entitled to a de¬ 
duction in the taxable vears for the discontinuance of the 

* 

use of two-thirds of its cellar building and the eight steel 
vats and fifty wooden vats which were no longer used. The 
evidence is sufficient to permit a computation to be made 
of the depreciated cost of these items, if any deduction is 
proper. So far as the vats on which deduction is claimed 
are concerned, it appears that petitioner abandoned their 
use on November 3, 1919, never used them thereafter and 
that they have no salvage value. In our opinion their de¬ 
preciated cost may be deducted as obsolescence over the 
period from November 18, 1917, to January 16, 1920. Ap¬ 
peal of Manhattan Brewing Company, supra. We fix Jan¬ 
uary 16, 1920, the effective date of the National prohibition 
act as the expiration of the period, rather than November 
3, 1919, because it was not certain until this later date that 
the equipment could not again be used. 

A different situation arises with respect to the building. 
While petitioner discontinued the use of two-thirds, there 
is nothing in the record to indicate that this structure was 
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obsolete or becoming so. It is not sufficient to sustain a 
deduction to show only that the building canhot be used in 
the petitioner’s business. It is entirely possible that such 
a building was convertible for use in some other business 
in which refrigeration was necessary. There jis no evidence 
that any effort was made to dispose of the building, or to 
find any other use for it. The action of the Commissioner 
in refusing to allow any obsolescence on the building must 
be approved. 

Considered by Marquette, Milliken and Vafi Fossan. 

Decision will be entered on 15 days’ notice tinder Rule 50. 

Now, February 20, 1929, the foregoing Findings of Fact 
& Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 19^4.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

18 United States Board of Tax Appeals, Division #11. 

j 

Docket No. 4853. j 

National Industrial Alcohol Co., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Decision. 


(Order of Final Determination!) 

I 

The Board having heretofore under date of September 6, 
1927, promulgated its findings of fact hereiii and directed 
that decision be entered on fifteen days’ notice under Rule 
50 and the respondent having filed its proposed recompu¬ 
tation of the deficiencies herein, and such proposed deter¬ 
mination having duly come on for hearing! and the peti¬ 
tioner not having appeared or opposed the same, it is 
Ordered and decided that upon redetermination the de¬ 
ficiencies in income and profits taxes for the fiscal years 
ending May 31, 1919, and May 31, 1920, determined by the 
Commissioner to be $12,457.39 and $6,819.67, respectively, 
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are redetermined to be $10,220.62 and $6,141.12, respec¬ 
tively. 

(Signed). PERCY W. PHILLIPS, 

Member United States Board of Tax Appeals. 

Enter. Dec. 12, 1927. 

Now, February 20, 1929, the foregoing Order of Rede- 
termination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

A True Copy: Teste. 

B. D. GAMBLE, 

Clerk TJ. S. Board of Tax Appeals. 

19 Filed Jun. 8, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 4853. 

National Industrial Alcohol Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

It is hereby stipulated between counsel for the petitioner 
and counsel for the respondent that a petition for review 
may be filed and the decision of the Board of Tax Appeals 
in this proceeding reviewed by the Court of Appeals of 
the District of Columbia. 

This stipulation is being entered into under the authority 
of Section 1002 (d) of the Revenue Act of 1926. 

R. M. O’HARA, 

Counsel for Petitioner. 

C. M. CHAREST, 
Counsel for Respondent. 


Dated June 8,1928. 
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Now, February 20, 1929, the foregoing Stipulation as to 
Venue, certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAkBLE, 

Clerk U, S. Board of Tq,% Appeals. 

20 Filed Jun. 11, 192S, United States Board of Tax 

Appeals. 

i 

i 

Before the Court of Appeals of the District I of Columbia. 

| 

Board of Tax Appeals Docket No. 4853. 

j 

National Industrial Alcohol Company, [Petitioner, 

V. I 

Commissioner of Internal Revenue, Respondent. 
Petition for Review of Decision of Board of \Tax Appeals. 

i 

Now comes the above named petitioner by its attorney, 
R. M. O’Hara, and respectfully represents as! follows: 

1. On or about April 21, 1925, the petitioner received 
from the Commissioner of Internal Revenue la notice dated 
April 18, 1925, advising the said petitioner iof deficiencies 
in income and profits taxes as follows: j 

Fiscal vear ended May 31, 1919.I.. $12,457.39 

1920. j.. 6,819.67 

i 

| 

Thereafter, and within the period provided by law, peti¬ 
tioner filed an appeal with the United States; Board of Tax 
Appeals, which appeal was docketed as No.j 4853; the ap¬ 
peal was heard by the Board on October 13, 1926, and a de¬ 
cision was rendered by the Board under dat<^ of September 
6, 1927. Thereafter, on December 12, 1927, the Board’s 
decision became final by the entering of its! Order of Re¬ 
determination, by which the deficiencies wer£ redetermined 
as follows: 

Fiscal vear ended May 31, 1919 

1920 


3—4929a 


$10,220.62 
6,141.12 
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2. In rendering* said decision and in issuing said Order 
of Redetermination, manifest errors were committed to the 
prejudice of the petitioner, which errors were as follows: 

a. The Board of Tax Appeals erroneously held 

21 that there may not be deducted as a loss under the 
authority of Subsection (a) of Section 234 of the 

Revenue Act of 1918 any amount representing the cost to 
petitioner of a trade name developed by it, which trade 
name was abandoned on November 3, 1919. 

b. The Board of Tax Appeals has erroneously held that 
evidence proving the cost of advertising a trade brand sub¬ 
sequent to March 1, 1913 does not establish the cost of such 
trade brand to be used in the determination of loss sus¬ 
tained on the abandonment of the trade brand. 

c. The Board of Tax Appeals has erroneously held that 
no deduction from income may be allowed under the au¬ 
thority of Subsection (a) of Section 234 of the Revenue Act 
of 1918 on account of the abandonment of two floors of a 
three story building, the depreciated cost of the entire 
building being proven by the evidence. 

Wherefore, the petitioner prays that this Honorable 
Court review the decision of the Board of Tax Appeals in 
this cause and grant such relief as within the discretion of 
the Court seems justified. 

R. M. O’HARA, 

Counsel for Petitioner , 

500 Investment Building , 

Washington, D. C. 

22 District of Columbia, ss: 

R. M. O’Hara, being first duly sworn, says that he is the 
attorney of record for the petitioner above named; that he 
has read the foregoing petition for review and is familiar 
with the statements contained therein, and that the facts 
stated are true to the best of his knowledge and belief. 

R. M. O’HARA. 

Subscribed and sworn to before me this eighth day of 
June, 1928. 

[Seal Norman B. Landreau, Notary Public, District of 

Columbia.] 

NORMAN B. LANDREAU, 

Notary Public. 
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23 Filed Jun. 12, 1928, United States Bpard of Tax 

Appeals. 

I 

i 

Before the Court of Appeals of the District of Columbia. 

i 

i 

Board of Tax Appeals Docket No. 4853. 
National Industrial Alcohol Company, jPetitioner, 

j 

i 

j 

V. 

Commissioner of Internal Revenue, Respondent. 

Notice of Service . 


To the Commissioner of Internal Revenue, 

Washington, D. C. j 

i 

I 

Attention of General Counsel, Bureau of Internal Revenue. 

Sir : ! 

Please take notice that I have this day tiled with the 
Clerk of the United States Board of Tax Appeals a Peti¬ 
tion for Review of the Board’s decision in the above en¬ 
titled cause. A copy of the said Petition for Review is 
attached hereto. ! 

R. M. O’HARA, | 

Counsel for Petitioker, 

500 Investment Building, 

Washi\ngton, D. C. 

Dated June 11, 1928. j 


Service of within notice and copy of petition referred to 
herein accepted this 11th dav of June, 1928. j 

C. M. CHAREST, 

General Counsel Bureau of Internal Revenue. 


Now, February 20, 1929, the foregoing Petition for Re¬ 
view with proof of service certified from the record as a 
true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

i 

B. D. GAMBLE. 

Cleric U. S. Board of fax Appeals. 


I 
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24 Filed Feb. 12, 1929, United States Board of Tax 

Appeals. 

Before the Court of Appeals of the District of Columbia. 

Board of Tax Appeals Docket No. 4853. 

National Industrial Alcohol Company, Appellant, 

v. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

1. The appellant, National Industrial Alcohol Com¬ 
pany, is a corporation organized in March, 1911, under 
the laws of the State of Louisiana. The name of the 
corporation was changed in the year 1921 from Na¬ 
tional Brewing Company to National Industrial Alco¬ 
hol Company. 

2. The appellant kept its books and filed its income 
and excess profits tax returns on the basis of a fiscal 
year ended May 31, and the two fiscal years affected 
by this proceeding are the fiscal years ended May 31, 

1919, and May 31, 1920. 

3. The appellant was engaged in the brewery busi- 8 
ness, and in the sale of its product until the date that. 

it discontinued the manufacture of beer used as a 
trade name designating its product the name “Old 9 
Heidelberg.” This trade name was adopted by the 
appellant at the very beginning of operations in 1912. 

4. Certain expenses were incurred by appellant for 

the specific purpose of placing that trade name 

25 before the public and creating a demand for the 
product. The amounts of the expenses so in¬ 
curred between 1912 and the effective date of Prohi¬ 
bition were charged to expense on the appellant’s 
books. Mr. Charles A. Wagner, President of the ap¬ 
pellant corporation, in testifying relative to those ex¬ 
penses, stated as the reason for the charging of those 
amounts to expense that the company did not want to 
carry anything except tangible assets on its books, 
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and, to be conservative, desired to write off all that 
they could for expenses at the time. 

5. On the third day of November, 1919, tlie appel¬ 
lant ceased to produce beer and after that date did not 
make any use of the trade name ‘‘Old Heidelberg.” 
The appellant thereafter entered into the cereal bever¬ 
age business but in the sale of its cereal beverage did 
not use the trade name “Old Heidelberg.” The trade 
name after the third of November, 1919, was definitely 
abandoned. 

6. Among the amounts expended between }912 and 

the effective date of Prohibition in developing the 
trade name “Old Heidelberg” were amounts expended 
for advertising in the form of newspaper advertising 
and souvenir advertising such as fans which were 
given away by appellant. All of this advertising had 
for its purpose the developing of the trade nainc “Old 
Heidelberg.” j 

7. The following is an exact transcript of testimony 

of Charles A. Wagner, President of petitioner 
26 corporation, on cross examination by counsel 
for the respondent: 


Q. When were these wooden tanks put in, 3jlr. Wag¬ 
ner? A. They were put in in 1912. 

Q. In 1912? A. Yes, sir. j 

Q. How long does a tank of that kind last? A. A 
wooden tank? 

Q. Yes, sir. A. Oh, they should last indefinitely. 
I know of tanks in breweries that have been there for 
the last twenty or twenty-five years, and they are just 
as good as ever. That is, at that time, they have dif¬ 
ferent wood, different from what we have fodav. I 
suppose the wood today would not last at all|, because 
we have an experience in the distillery; we had some 
tanks made out of redwood, and in three years they 
were rotten, and we had to erect steel tanks! 

Q. These tanks are the ones you put in when you 
built the brewerv? A. Yes, sir. 

*' 7 j 

Q. The steel tanks were built? A. Yes, sir. 

Q. Are they all in good shape? A. All: in good 
shape. 


10 
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Q. You are now manufacturing near-beer? A. Not 
no more; we have, but not since 1923. 

27 Q. You were during the taxable years that 
we are talking about? A. Yes, sir. 

Q. What is the process,—the difference in the pro¬ 
cess of manufacturing near-beer and real-beer? A. 
The process is this, that near-beer is not aged. In the 
first place, it is first fermented, and after fermentation 
takes place, it creates a certain amount of alcohol, 
then it is re-boiled and the alcohol is extracted,— re¬ 
boiling,—some of the breweries they have a different 
system, but that is the system we have. We re-boil it, 
take out the alcohol and put it back in the cellar, and 
then add a non-fermenting cereal to it, because after 
that beer is dealcoholized it does not taste like any¬ 
thing, so, in order to give it what we call full-mounted, 
they use a non-fermenting syrup to mix with it to 
make it taste like something. 

Q. So you go through practically the same process, 
outside of the ageing in the first instance, that you did 
in making the real beer? A. Practically, but the ex¬ 
pense is double, because we have to go all over it 
again; you must make it twice; you first make the 
real beer, dealcoholize it, and then make near-beer out 
of that. 

Q. Why does not that take as much capacity as mak¬ 
ing the real beer? A. Because, in the first place, we 
did not sell but about one-third as much as real 

28 beer, and in the next place you do not have to 
age it at all,—you can make near-beer today 

and sell it tomorrow if you want to,—it does not need 
any ageing. 

Q. Your profits on the near-beer are greater than 
they were on the Heidelberg, is not that true? A. 
They were less if you sell it at the same price, because 
you have to brew the beer over twice—the manufac¬ 
turing expense is double. 

Q. But you sold much more of it than you did real 
beer, is not that true? A. No, sir. 

Q. Is it not 1 a fact that your profits in 1919 and 
1920 were greater than they were in 1918? A. Not in 
1920; up to November, 1919, you might say, October, 
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1919; after that it dropped down to nothing, \idiich we 
can prove from the books. 

Q. Did you have any other income, other than what 
you made from near-beer,—the corporation?! A. We 
did not; we ate up our surplus, that is what we did. 

Mr. Curl: Mr. 0 ’Hara, are you willing that the re¬ 
turns for these various years shall go in without for¬ 
mality? | 

Mr. O’Hara: Yes. 

i 

By Mr. Curl: i 

Q. I just want you to look at that, Mr. Wanner, and 
see what that paper purports to be? A. I could not 
answer this at all, because I am not a bookkeeper. 

Q. Is not that your income tax return for 

29 1918? A. I have our auditor here Who can 
answer this question for me. 

Q. I think you can answer. A. Well, I guess I can. 

Q. You can read that first line there and tell me 
what it is. What is your net income for the pre-war 
years,—that is the figure that is given. AJ That is 
49. | 

Q. $49,000, is it not? A. Yes, sir. | 

Q. Now, then what is your net income as shown by 
this return, Mr. Wagner? A. Is that for 1919? 

Q. Yes, sir. A. That is correct. 

Q. $84,000, is it not? A. Yes, sir, but we Isold beer 
up to November 3rd of that year. 

Q. You sold beer up to November 3d? A.| Yes, sir. 

Q. All right, let us look at 1920. j 

Mr. O’Hara: I should like to have you clear your 
question to this extent; you had him identify that re¬ 
turn for the year 1920, did you not? 

Mr. Curl: 1919. 

i 

Mr. O’Hara: I think it should be brought out that it 
was the fiscal year. 

Mr. Curl: Is it fiscal year? 23 

Mr. O’Hara: Yes, sir. 

7 i 

30 By Mr. Curl: | 

Q. Do you remember, Mr. Wagner, what! your in¬ 
come for 1920 was, the fiscal year ending Mjav, 1920? 

A. I think the books show $85,243. 


i 




24 


NATIONAL INDUSTRIAL ALCOHOL COMPANY VS. 


Q. In how much of that year did you still sell real 
beer? A. 1920? 

Q. Yes. A. We did not sell no real beer. 

Q. This is the fiscal year from June 1st; you had a 
few months in there of the real beer then? A. Yes. 

Q. You ceased selling 1 real beer on November 3rd? 
A. Our fiscal year ends in May; we had from June 1st 
to October 3rd,—six months. We had real beer at 
that time, that is right. 


8. In 1921 the company sustained a loss on opera- 70 
tions of $38,415.75. 

9. All of the money that the company spent on “Old 25 
Heidelberg” was charged to expense and applied by 

it as a deduction on its various income tax returns. 

10. During the period from the commencement of 35 
business operations to May 31, 1917, the advertising to 
expenditures incurred and charged on the books of 38 
the company to expense under the heading of “adver¬ 
tising” were as follows: 


Fiscal vear ended May 31, 1913. $5,833.59 

1 * 1914. 6,200.69 

1915 . 6,734.06 

1916 . 7,056.05 

1917 . 4,996.23 


31 11. This money that was spent for advertis- 99 

ing was only to promote the trade-mark “Old 
Heidelberg.” “Heidelberg” was all that the com¬ 
pany put out. In advertising Heidelberg the com¬ 
pany was advertising its entire business. The com¬ 
pany advertised Heidelberg as the Pabst people ad¬ 
vertised “Blue Ribbon.” Its general advertising 100 
scheme was to promote the sales of its product. The 
cost of that advertising was charged to expense on the 
company’s books. 

12. The appellant owned two buildings, one being 25 
known as the main building, which contained the brew 
house, the sut house and the engine room or boiler 
room, and the other being known as the cellar build¬ 
ing, containing three floors, two of which were aban- 
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doned when the company went from real to near beer, 
on November 3, 1919, to save refrigeration!; it was 
necessary to keep the cellars cold for beer but not for 
near beer, so the company abandoned two floors, shut 
them up and used only the lower cellar. It| did not 
need all of the one floor, but to partition it off would 26 
have involved expense, but the first floor was more 
than ample to take care of the business. After No¬ 
vember, 1919, the company used the refrigeration 
plant only on the one floor. These floors contained 
vats or tanks for the fermentation and the ageing of 
beer. The appellant discontinued the cereal bever¬ 
age business entirely in the year 1923 and at jhat time 27 
discontinued the use of the remaining floor of the cel¬ 
lar building and of the vats contained there. 

32 13. In August, 1921, appellant started in the 27 

distillery business, producing industrial alco¬ 
hol. Industrial alcohol is not a by-product of near 
beer, but was produced by appellant on j separate 
premises and in a plant that is entirely Separate. 
Neither of the two buildings designated as the main 

S-? • j 

building and the cellar building was used-py appel- 28 
lant in the industrial alcohol business. 

14. No use whatsoever was made of the vats on the 16 
two floors of the cellar building after the j effective 
date of Prohibition. Neither those tanks lior those 18 
two floors in the cellar building have ever had any 
value to the company since Prohibition, but the tanks 
were allowed to remain in the building. Charles A. 
Wagner, President of the appellant corporation, in 
response to a question as to whether or not the tanks 

had salvage value, stated that he did not think they 
had enough salvage value to remove them, because to 
remove the steel tanks it would be necessary to dis¬ 
mantle the cellar to get them out, the doors being only 
six feet wide and the steel tanks twenty-two feet in 
diameter. 

I 

15. The total cost of the main building and the 58 
cellar building at May 31, 1917, after deducting de- and 
preciation prior to that date was $124,119.09^ The de- Exh. 


i 

i 

i 


l 


i 


! V 
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predation deducted by appellant on those two build- 1 
ings for the fiscal years 1918, 1919 and 1920 was as 59 
follows: 

Fiscal year ending May 31, 1918. $2,172.08 


1919 . 3,104.77 

1920 . 3,102.98. 


33 16. The main building and the cellar build- 93 

ing were constructed alike except that the cellar 
building was more heavily constructed. 

17. Each of the two buildings was 100 feet by 50 95 

feet, thereby covering the same area, was of the same 
height and of the same general type of construction. 

The differences in construction were that the walls of • 

the cellar building were thicker and were insulated, 
whereas there was no insulation in the brewery build¬ 
ing. The walls of the cellar building were four feet 96 
thick and of the main building or brewery building, 
two feet thick. The foundation of the cellar building 
was heavier than that of the brewery building because 
of the weight that it had to carry. The cellar build¬ 
ing was equipped with refrigerating pipes, there being 
no refrigerating pipes in the brewery building. 

18. The operations of the appellant in the fiscal 22 
years 1919,1920 and 1921 resulted as follows: 

Fiscal year ended 

May 31, 1919—net income. $84,000.00 

1920— net income. $85,243.00 23 

1921— net loss. 38,415.75. 70 

19. During the fiscal year ended May 31, 1920, in 70 
which the appellant realized a net income of $85,- 
243.00 the appellant was producing beer over the 
period from June 1, 1919, to November 3, 1919. 

20. The above and foregoing statement of evidence con¬ 
tains in narrative form the substance of all of the evidence 
introduced before the Board material to a consideration 
of the errors assigned in the petition for review. 

(S.) R. M. O’HARA, 

Counsel for Appellant. 
(S.) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 
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Approved Feb. 12,1929. 

PERCY W. PHILLIPS, j 

Member U. S. Board of Tax Appeals. 

Now, February 20, 1929, the foregoing Statement of Evi¬ 
dence certified from the record as a true cojiy. 

i 

[Seal U. S. Board of Tax Appeals, 1924.] 

i 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


34 Filed Feb. 12,1929. 

7 j 

! 

United States Board of Tax Appeals. 

j 

Docket No. 4853. 

National Industrial Alcohol Company^ Appellant, 

y. 

Commissioner of Internal Revenue, Respondent. 

i 

Praecipe. 

Now comes the petitioner by its counsel aiid asks that the 
Clerk of the Board of Tax Appeals prepar^ and transmit, 
in accordance with Rule 51, to the Court of Appeals of the 
District of Columbia as the record in this proceeding, copies 
duly certified as correct of the following entries, records, 
documents and other papers: 

1. Docket and list of all proceedings in th^ above entitled 
appeal. 

2. Petition. 1 

3. Answer. 

4. Findings of Fact and Opinion of Board of Tax Ap¬ 
peals. 

5. Order of Redetermination. 

6. Stipulation as to venue, dated June 8, 1928. 

7. Petition for Review. 
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8. Statement of Evidence. "??/ 

9. Praecipe. 

R. M. O’HARA, 

Counsel for Appellant, 

500 Investment Building, 

Washington, D. C. 

Dated February 12, 1929. 

Now, February 20, 1929, the foregoing Praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

35 United States Board of Tax Appeals. 

Docket No. 4853. 

National Industrial Alcohol Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and is hereby extended 
to September 12,1928. 

(Signed) JOHN M. STERNHAGEN, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., August 9,1928. 

A True Copy. Teste: 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals . 
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36 United States Board of Tax Appeals. 

Docket No. 4853. 

• i 

National Industrial Alcohol Company, Petitioner, 

i 

v. 

! 

Commissioner of Internal Revenue, Respondent. 

I 

Order Enlarging Time. 

! 

i 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of!evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia'be and it; is hereby ex¬ 
tended to October 12, 1928. 

(Signed) JOHN M. STERNHjAGEN, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C., August 27, 1928. j 

j 

A true copy. Teste: 

[Seal United States Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

37 United States Board of Tax Appeals. 

Docket No. 4S53. 

j 

National Industrial Alcohol Company, petitioner, 

v i 

V . 

i 

Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time. j 

On motion of counsel for the petitioner, it] is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
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review of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia be and it is hereby ex¬ 
tended to November 12, 1928. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C., October 11, 1928. 


A true copy. Teste: 

[Seal United States Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk . 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


38 United States Board of Tax Appeals. 


Docket No. 4S53. 


National Industrial Alcohol Company, Petitioner, 


v. 

* 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia be and it is hereby ex¬ 
tended to December 12, 1928. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C., November 8, 1928. 

A true copy. Teste: 

[Seal United States Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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i 

39 United States Board of Tax Appeajis. 

Docket No. 4S53. | 

National Industrial Alcohol Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

| 

Order Enlarging Time. 

i 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of thC evidence snr 
petition for review in the above-entitled proceeding in the 
Court of Appeals, District of Columbia, be and it is hereby 
extended to January 12, 1929; and it is further 

Ordered that the time for filing certified copies of the 
record be extended to February 1, 1929. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C., December 10, 192fe. 

A true copy. Teste: 


40 


[Seal United States Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

\ 

United States Board of Tax Appeals. 


Docket No. 4853. 

| 

National Industrial Alcohol Company, Petitioner, 

y. | 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence sur 
petition for review in the above-entitled proceeding in the 
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Court of Appeals, District of Columbia, be and it is hereby 
extended to February 12, 1929; and it is further 

Ordered that the time for filing certified copies of the 
record be extended to March 1, 1929. 

(Signed) B. H. LITTLETON, 

Meniber United States Board of Tax Appeals. 

Dated Washington, D. C., January 9, 1925. 

A true copy. Teste: 

[Seal United States Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4929. 
National Industrial Alcohol Company, appellant, vs. Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Feb. 28,1929. Henry W. Hodges, Clerk. 
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BEFORE THE 


i 
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No. 4929 
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i 


NATIONAL INDUSTRIAL ALCOHOL COMPANY, 

Appellant, 

i 

VS. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


BRIEF IN BEHALF OF APPELLANT 


Statement of Case 

i 

i 

i 

i 

The case comes before this Court on a petition to 
review a decision of the United States Bo$rd of Tax 
Appeals. The taxes involved are income and excess 
profits taxes for the fiscal years ending May 31, 1919, 
and May 31, 1920. ! 

The appellant, then operating under the name of 
“National Brewing Company,” was from the year 1912 
until November 3, 1919, engaged in the business of 
brewing and selling beer. On that date it leased that 

i 

| 

i 

i 

i 
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business and entered into the cereal beverage busi¬ 
ness. (Record, pp. 20 and 21.) 

Over the period of time from the commencement 
of corporate operations in the brewing and sale of 
beer to May 31, 1917, the appellant spent the sum of 
$30,820.62 in advertising the trade name used for its 
product, namely, “OLD HEIDELBERG.” The sole 
purpose of such advertising was to place this trade 
name before the public and create a demand for the 
appellant’s product. (Record, pp. 24 and 20.) 

These advertising costs were charged to expense on 
the appellant’s books, but only for the reason that 
appellant, to be conservative, desired to carry only 
tangible assets on its books. (Record, pp. 20 and 21.) 

The trade name “Old Heidelberg” was not used by 
appellant in the cereal beverage business but was 
abandoned on November 3, 1919. (Record, p. 21.) 

The appellant before the Board of Tax Appeals 
claimed that the advertising expenditures on the trade 
name “Old Heidelberg” constituted the cost of an in¬ 
tangible asset represented in that trade name to be 
used as a basis for determining the loss sustained 
by appellant on its abandonment, and claimed the 
right to deduct from its gross income for the fiscal 
year ended May 31, 1920, that total cost of $30,820.62. 
The Board of Tax Appeals ruled that the advertising 
expenditures did not constitute the cost of an intan¬ 
gible asset represented in the trade name “Old Heidel¬ 
berg” and refused to grant appellant any deduction 
from gross income for the fiscal year ended May 31, 
1920, on account of the abandonment of that trade 
name. 

The appellant owned and used in its business prior 
to November 3, 1919, two buildings of like construc¬ 
tion, the depreciated cost of both of which at May 31, 
1919, was $118,842.24. (Record, pp. 24, 25, 26.) 
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The two buildings were of the same heightj and gen¬ 
eral type of construction and covered the same area, 
the only differences being that the one known as the 
Cellar Building was equipped with refrigerating 
pipes, and its walls were thicker than the walls of the 
other building, and were insulated. (Record, p. 26.) 

On November 3, 1919, the appellant abandoned two 
of the three floors of the cellar building and did not 
use them thereafter. (Record, p. 25.) 

Before the Board of Tax Appeals the jappellant 
claimed the right to deduct as a loss from gross in¬ 
come in the fiscal year ended May 31, 1920, that part 
of the total depreciated cost of the two jbuildings 
properly allocable to the two floors abandoned. The 
Board of Tax Appeals denied appellant thq right to 
that deduction. 

Errors Relied Upon by the Appellant 

. 

The provisions of the Revenue Act of 1^18 perti¬ 
nent to this case are attached hereto as Appendix A. 

The evidence in the record on this Petition for 
Review shows without contradiction that on Novem¬ 
ber 3, 1919, the appellant abandoned the tr^de name 
“Old Heidelberg” and abandoned two floors of the 
three floors of the cellar building. The issues before 
this Court therefore in reviewing the decision of the 
Board are as follows: 

i 

i 

j 

First: Did the Board of Tax Appeals err in 
holding that advertising expenditures having for 
their sole purpose the development of a trade 
name did not constitute the cost of that trade 
name? 

Second: Did the Board of Tax Appeals err in 
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holding that appellant might not deduct from 
gross income as losses in the fiscal year ended 
May 31, 1920, the cost of the trade name and of 
the two floors of the cellar building abandoned? 

Propositions in Support of Appellant’s Assignments 

of Error 

1. The record before the Board of Tax Appeals 
proved the cost of the asset represented in the 
trade name “Old Heidelberg” and that cost was 
$24,987.03. 

2 . The cost of the trade name “Old Heidelberg” 
was a proper deduction from gross income of the 
fiscal year ended May 31, 1920, under the author¬ 
ity of Section 234 (a) (4) of the Revenue Act 
of 1918. 

3. The depreciated cost of that portion of the 
cellar building abandoned on November 3, 1919, 
was at least $39,614.08. 

4. The total cost of that portion of the building 
abandoned on November 3, 1919, or $39,614.08, is 
a proper deduction from gross income of the fiscal 
year ended May 31, 1920, under the authority of 
either Section 234 (a) (7) or Section 234 (a) (4) 
of the Revenue Act of 1918. 

ARGUMENT 

1. The record before the Board of Tax Appeals 
proved the cost of the asset represented in the 
trade name “Old Heidelberg” and that cost was 
$24,987.03. 

The undisputed testimony before the Board of Tax 
Appeals showed that the appellant had for the fiscal 
years 1913 to 1917 inclusive spent the sum of $30,- 
820.62 in advertising for the purpose of developing 
the trade name “Old Heidelberg.” Of the total sum 
so expended, $24,987.03 was expended subsequent to 
May 31, 1913. (Record, p. 24.) 


j 
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The total expenditures for advertising were charged 
to expense on the appellant’s books, but solely for the 
reason that the appellant in the interest of!conserva¬ 
tive accounting desired to charge to expense every¬ 
thing that could be so handled and to capitalize only 
tangible assets. (Record, pp. 20 and 21.) j 

The evidence furthermore showed that! the beer 
manufactured by the appellant prior to November 3, 
1919, was sold under that trade name, but that the 
trade name was definitely abandoned and j no longer 
used after November 3, 1919, when the appellant 
ceased the manufacture and sale of beer. (Record, pp. 
20 and 21). | 

The basis for the determination of loss qn the sale 
or other disposition of property is, as to property ac¬ 
quired prior to March 1, 1913, the fair market value 
of that property at that date, or cost, whichever is the 
lesser, and, as to property acquired after March 1, 
1913, the cost thereof. Section 202 (a), Revenue Act 
of 1918, Walsh v. Brewster, 255 U. S. 536, United States 
v. Flannery et al., 268 U. S. 98. j 

Leaving for discussion in a later part of! this brief 
the question of the appellant’s right to deduct a loss 
on the abandonment of the trade name in] 1919, the 
first question presented is necessarily, What is the 
basis to be used in computing the loss on such aban¬ 
donment ? 

Of the total advertising expenditures in building 
up and developing the trade name “Old Heidelberg” 
the sum of $5,833.59 was expended during the fiscal 
year ended May 31, 1913. It is practically a certainty 
that a portion of that sum was expended subsequent to 
March 1, 1913. The evidence not permitting of a seg¬ 
regation between that portion expended priofr to March 
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1, 1913, and that portion expended subsequent to that 
date, we admit for the purpose of our argument that 
the total expenditures for advertising and the develop¬ 
ment of the trade name subsequent to March 1, 1913, 
amounted to $24,987.03. (Record, p. 24). 

The record contains no evidence bearing upon the 
March 1, 1913, value of the trade name and showing 
whether that value was greater or less than the 
amounts expended in the development prior to that 
date. That being so, the appellant in this proceeding 
limits its claim of cost to the advertising expendi¬ 
tures subsequent to March 1, 1913, or $24,987.03. 

The first question, therefore, presented for the con¬ 
sideration of this court on review is the following: 

Did the advertising expenditures in the four 
fiscal years from 1914 to 1917, inclusive, repre¬ 
sent proper capital charges and therefore the 
cost to appellant of the trade name “Old Heidel¬ 
berg t” 

In determining whether the expenditures by the 
appellant in developing this trade name constituted 
ordinary and necessary expenses of the business or 
constituted proper capital charges, we must look for 
guidance to Sections 234 (a) (1), 235 and 215 of the 
Revenue Act of 1918. Section 234 (a) (1) provides 
for the allowance as deductions from income of all 
ordinary and necessary expenses paid or incurred dur¬ 
ing the taxable year, and Sections 235 and 215 specify 
those expenditures which shall not be permitted as de¬ 
ductions from net income. 

In the event that the advertising expenditures of 
the appellant during the fiscal years 1914 to 1917 in¬ 
clusive represented ordinary and necessary expenses 
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of the year in which incurred, and proper deductions 
under the provisions of Section 234 (a) (l),ithen they 
could not represent the cost of a capital &sset con¬ 
sisting of the trade name “Old Heidelbergl’’ If not 
on the evidence deductible under the provisions of that 
section, then such expenditures must be found to rep¬ 
resent the cost of the trade name. 

It is true that the Commissioner of Internal Revenue 
in his interpretation of Section 234 (a) (1) has pro¬ 
vided for the allowance as a deduction from income 
of amounts spent in trade advertising. (Articles 561, 
562, and 101, Regulations 45). j 

We submit, however, and the holdings of the Board 
of Tax Appeals and the Courts support appellant’s 
theory, that the Commissioner’s interpretation, as set 
forth in those regulations, applies to general trade 
advertising and not to advertising of a special nature 
such as existed in this case and having for itjs sole pur¬ 
pose the development of a trade name whose value was 
to result in profits to the appellant over a; period of 
years. 

In the Appeal of Public Opinion Publishing Com¬ 
pany, 6 B. T. A. 1255, the Board of Tax Appeals had 
before it a case in which the petitioner l}ad during 
the years 1920 and 1921 expended the respective sums 
of $13,839.64 and $11,592.59 for the purpose of in¬ 
creasing its circulation list. The sums sd expended 
were taken as deductions from gross income in those 
years by the petitioner. 

The Commissioner had disallowed the deductions, 
and capitalized the expenditures, and the deficiencies 
in controversy were solely attributable to that adjust¬ 
ment on the part of the Commissioner. Thb Board in 
its decision entered judgment for the Commissioner 
and said as follows: ! 
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“ There is no doubt that the circulation struc¬ 
ture of a newspaper is a capital asset. ... It is 
likewise well settled that the circulation structure 
of a daily newspaper is an intangible asset. When 
such an asset is purchased, the amount expended 
therefor is a capital expenditure. The specific 
question presented by this proceeding is whether 
when such an asset is developed by the corporation 
itself and the cost thereof charged to expense, 
such cost is a capital expenditure. The facts show 
that the purpose of the two campaigns was not 
only to maintain the number of subscribers, but 
to increase it. To the extent that the expenditures 
maintained the number of subscribers, they may be 
ordinary and necessary expenses, but we are un¬ 
able to determine the amount allocable thereto. 
The Commissioner held that they were capital 
expenditures, and we can not determine from the 
record that he erred in that regard. 

Judgment will be entered for the respondent.’’ 

A similar question was presented to the Court of 
Claims in the case of United Profit Sharing Corpora¬ 
tion v. U. S., E-4S0, decided by that Court on June 18, 
1928. In that case the Court found upon the evidence 
that the plaintiff had during the years 1914, 1915 
and 1916 expended the sum of $730,445.14 in advertis¬ 
ing for the purpose of securing contracts with the 
larger manufacturers of the country. The total 
amounts so expended were charged to expense on the 
plaintiff’s books. In the suit before the Court of 
Claims the plaintiff asserted that an error had been 
made in the keeping of its books and in the filing of 
its returns for the years 1914, 1915 and 1916, and 
claimed that the large expenses incurred in those years 
in the form of advertising should have been treated 
as capital expenditures. The Court in its decision 
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ruled that the plaintiff was entitled to recover, and 
that the expenditures in fact were capital expendi¬ 
tures regardless of the manner in which Itreated on 
the plaintiff’s books. 

It is true that the advertising expenditures made 
by appellant from 1914 to 1917 inclusive wfere treated 
as ordinary and necessary expenses both on its books 
and in the returns filed by it for those years. In both 
of the cases just cited, however, the same condition 
prevailed, and it was held in both instances that the 
manner in which the expenditures were treated on the 
returns for the years in which the expenditure was 
incurred was not binding. To the same effect are 
Mitchell Brothers Company v. Doyle, 247 U. S. 179; 
Appeal of G-oodell-Pratt Company, 3 B.j T. A. 30; 
Appeal of Huning Mercantile Company, II B. T. A. 
130; and Appeal of Union Metal Manufacturing Com¬ 
pany, 1 B. T. A. 395. 

We submit that the expenditures of appellant in 
advertising for the purpose of developing a trade 
name fall in the same classification as the advertising 
expenditures made by United Profit Sharing Corpo¬ 
ration and the expenditures made by Public Opinion 
Publishing Company for the purpose of increasing 
its circulation. It is perhaps true that the income of 
the appellant was to some extent increased during the 
years of the advertising expenditures, but lit is no less 
true that the same condition was present! in the case 
of United Profit Sharing Corporation. In the case 
of the expenditures to develop the trade | name ‘‘ Old 
Heidelberg,” however, the evidence shows that those 
expenditures were not the ordinary trade: advertising 
expenditures, but had for their purpose the develop¬ 
ment of a trade name for the product manufactured 
by the appellant, in order to create a deniand for the 
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product sold under that trade name in future years 
as well as in the years of the expenditures. 

In conclusion, we submit that on the evidence before 
it the Board should have held that the advertising 
expenditures subsequent to May 31, 1913, in the 
amount of $24,987.03, represented the cost to the appel¬ 
lant of the trade name “Old Heidelberg.” 

j 

2. The cost of the trade name “Old Heidelberg” 
was a proper deduction from gross income of the 
fiscal year ended May 31,1920, under the authority 
of Section 234 (a) (4) of the Revenue Act of 1918. 

The Board in its decision on the case held that a 
loss such as might result from the abandonment by the 
appellant of its trade name may be had in the year in 
which the property is abandoned or becomes worth¬ 
less, although holding that such a loss could not be the 
subject of an obsolescence deduction within the mean¬ 
ing of the Act. In that connection it cited Red Wing 
Malting Company v. Willcuts, 15 Fed. (2nd) 626, and 
Appeal of Manhattan Brewing Company, 6 B. T. A. 
952. The authorities are not unanimous in holding that 
a loss resulting from the abandonment of an intangible 
asset such as a trade name can not be the subject of 
an obsolescence deduction. (Haberle Crystal Springs 
Brewing Company v. Clark, 30 F. (2nd) 219. 

In the proceeding before the Board of Tax Appeals 
alternative claims were presented to the Board touch¬ 
ing upon the loss resulting from the abandonment of 
the trade name “Old Heidelberg.” The loss was 
claimed as properly allowable as the subject of an 
obsolescence deduction or as a loss sustained under 
the authority of Section 234 (a) (4) of the Revenue 
Act of 1918. The appellant elects, however, to claim 
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the loss in the year of the abandonment of the trade 
name, with the result that the conflict of authorities on 
the question of deducting the loss as obsolescence is of 
no importance in this proceeding. 

Admitting the correctness of proposition No. 1 and 
that the cost to the appellant of the trade name “Old 
Heidelberg” was represented by the advertising ex¬ 
penditures subsequent to May 31, 1913, of $24,987.03, 
we submit that there is no question over appellant’s 
right to deduct that amount from its grosjs income as 
a loss in the fiscal year commencing June 1, 1919, and 
ending May 31, 1920. 

The Circuit Court of Appeals for the Eighth Circuit 
in deciding the case of Red Wing Malting Company 
v. Willcuts decided after an exhaustive consideration 
of the law and the regulations that ah intangible 
asset such as good will was not the subject of an 
obsolescence deduction. It also considered to some 
extent at least the propriety of allowing such a deduc¬ 
tion under the provisions of Section 234 (a) (4). In 
that part of the decision it indicated that it might not 
concede the propriety of permitting a deduction for 
tax purposes for the loss of good will apart from the 
tangible property with which it is connected. In its 
decision, however, it stated that it was of; the opinion 
that this question was not before it. The! real distin¬ 
guishing factor, however, between any consideration 
of the application of Section 234 (a) (4) to that case 
and to the instant case lies in the differeflt nature of 
the intangible assets as between the two cases. In the 
case of Red Wing Malting Company the intangible 
asset under consideration was the general asset of 
good will representing a value determined at March 1, 
1913, in the light of earnings for a representative 
period prior to that date in excess of a fair return 
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upon the investment in tangible assets. In the instant 
case the intangible asset in question consists of a trade 
name for beer, the product being manufactured and 
sold by the appellant. Although we do not think that 
the distinction need necessarily be drawn, we submit 
that a trade name is properly viewed in an entirely 
different light from any general good will account. 
It may be that good will can not be considered apart 
from the tangible assets of the business to which it 
attaches. This certainly is not true of a trade name, 
an asset which is frequently transferred entirely sepa¬ 
rate and apart from the tangible assets of the com¬ 
pany which developed the trade name. 

The Board of Tax Appeals in two decisions, namely, 
the Appeal of William Zakon, 7 B. T. A. 687, and 
McAvoy Company, 10 B. T. A. 1017, had before it a 
situation where the petitioner in each case abandoned 
in 1919, as a result of Prohibition Legislation, saloon 
licenses which had a recognized value at March 1, 
1913, and the cost of which was determinable from 
the evidence. In both of those cases the Board held 
that a deductible loss had been sustained on the aban¬ 
donment of the licenses, represented by the cost or 
fair market value of the license as of March 1, 1913, 
whichever was the lesser. 

In the Appeal of Sheffield Dentifrice Company, 13 
B. T. A. 877, the petitioner had abandoned in 1919 the 
manufacture and sale of a trade-marked cordial 
known as “Creme Yvette.” The evidence showed the 
cost of this trade mark to be $46,875.00. The Board 
in passing upon the issue before it held that the peti¬ 
tioner was entitled to deduct from the gross income 
of 1919 as a loss under the authority of Section 234 
(a) (4) the entire cost of the trade-mark, or $46,875.00. 

We submit, therefore, that the Board of Tax Ap- 
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peals was clearly in error in refusing to allow to the 
appellant as a deduction from gross income of its 
fiscal year ended May 31, 1920, the cost of the trade 
name “Old Heidelberg” amounting to $24,987.03. 

3. The depreciated cost of that portion of the 
cellar building abandoned on November 3, 1919, 
was at least $39,614.08. 

i 

The Board in rendering its decision adnkitted that 
the evidence before it was sufficient to permit of a 
computation of the depreciated cost of the two floors 
of the cellar building abandoned by appellant on No¬ 
vember 3, 1919. It held in its opinion, however, that 
appellant was not entitled to the deduction, and, ap¬ 
parently for that reason, made no finding of the 
depreciated cost of the two floors abandoned. (Record, 
p. 14.) 

It may be that, should this Court hold for the ap¬ 
pellant on the question of loss resulting from the 
abandonment of the cellar building, the procedure to 
be followed would be to remand the case to the Board 
of Tax Appeals for a completion of the findings so as 
to show the cost of the two floors abandoned. 

In any event, however, the appellant contends that 
the cost of the two floors abandoned should; in no case 
be found to be less than $39,614.08. : 

The appellant used in the brewing of beer prior to 
November 3, 1919, two buildings, the cost of which in 
1912 was $115,348.93. (Record, p. 12.) j 

The depreciated cost of the same two buildings at 
the beginning of the fiscal year 1920 was ^118,842.24. 
(Record, pp. 25 and 26.) 

The two buildings were of the same type of con¬ 
struction, were of the same height, and each covered 
an area 100 feet by 50 feet. The cellar building was 
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equipped with refrigerating pipes, and the walls were 
insulated, whereas in the other building, known as 
the main building or brewery building, there was 
neither insulation nor refrigeration. The vralls of the 
cellar building were four feet thick, and of the other 
building, two feet thick. The foundation of the cellar 
building vras correspondingly heavier than that of the 
brewery building. (Record, p. 26.) 

All of the evidence touching upon the type of con¬ 
struction of the two buildings shows that the cellar 
building was more costly in construction than the 
brewery building. The portion of the building aban¬ 
doned represented two of the three floors of the cellar 
building. 

In determining the cost of that part of the building 
abandoned, the appellant submits that at least one 
half of the total depreciated cost at June 1, 1919, rep¬ 
resented the depreciated cost of the cellar building, or 
$59,421.12. Inasmuch as two of the three floors of the 
cellar building were abandoned, it necessarily follows 
that the depreciated cost of that portion of the building- 
abandoned was at least $39,614.08. 

4. The total cost of that portion of the building 
abandoned on November 3,1919, or $39,614.08, is a 
proper deduction from gross income of the fiscal 
year ended May 31, 1920, under the authority of 
either Section 234 (a) (7) or Section 234 (a) (4) 
of the Revenue Act of 1918. 

The record shows, and the Board in its opinion con¬ 
cedes, that the appellant on November 3, 1919, aban¬ 
doned two of the three floors of the cellar building, for 
the reason that they could not be used in appellant’s 
business, and they were in fact never thereafter used. 
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The record moreover contains evidence sufficient to 
permit of a computation of the depreciated cost of 
those two floors. We have in the previous! discussion 
in this memorandum shown that that depreciated cost 
was at least $39,614.08. 

Section 234 (a) of the Revenue Act of 1918 unques¬ 
tionably permits the deduction from gross income of a 
loss resulting from the obsolescence or abandonment 
of some tangible asset used by a taxpayer in its busi¬ 
ness. Subdivision (7) of Section 234 (a) permits of 
the deduction of such a loss as an obsolescence deduc¬ 
tion, whereas subdivision (4) of Section 234 (a) per¬ 
mits of its deduction as a loss not compensated for by 
insurance or otherwise. 

The fact that such losses can be deducted either as 
obsolescence or as a loss has been recognized by the 
Board of Tax Appeals and by the Courts iipi numerous 
decisions. (Manhattan Brewing Company,; 6 B. T. A. 
952; Dean v. Hoffheimer Brothers Company, 29 F. 
(2nd) 668; Appeal of Dilling Cotton Mills,j 2 B. T. A. 
127; and Appeal of Automatic Transportation Com¬ 
pany, 3 B. T. A. 505.) | 

The Commissioner of Internal Revenue in interpret¬ 
ing the provisions in both Section 234 (a) (7) and 
Section 234 (a) (4) has stated that the measure of the 
deduction from income shall be the excess of depre¬ 
ciated cost or March 1, 1913, value, whichever is the 

| 

lesser, over the salvage value of the assel} which has 
become obsolete or is discarded or abandoned. 

In this case the record clearly shows the!fact of the 
obsoleteness in appellant’s business, and the abandon¬ 
ment of tw T o floors of the cellar building oh November 
3, 1919. It furthermore shows the depreciated cost of 
the twro floors of the cellar building abandoned. The 
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only factor remaining, therefore, for consideration, is 
the question of what salvage or residual value, if any, 
remained in the two floors of the cellar building. 

The Board of Tax Appeals in its opinion on this case 
stated that it was not sufficient to sustain the deduction 
to show only that the building could not be used in the 
petitioner’s business, and justified its refusal to per¬ 
mit the deduction on the theory that the evidence did 
not cover the question of salvage or residual value. Let 
us examine the record and determine the evidence sub¬ 
mitted which might have a bearing upon the question 
of residual value. We find the following: The building 
was particularly designed for the brewery business, the 
walls being four feet thick and insulated, the building 
being equipped with refrigerating pipes, and the three 
floors being equipped with steel and wooden tanks in¬ 
stalled at the time the building was erected. (Record, 
pp. 21 and 25) 

Neither the two floors abandoned nor the tanks on 
those two floors ever had any value to the appellant 
after November 3, 1919. 

From November 3,1919, until 1923 the appellant used 
one floor of the cellar building. 

To remove the steel tanks from the two floors that 
had been abandoned, it would have been necessary to 
dismantle the cellar building, the doors being only six 
feet wide and the tanks twenty-two feet in diameter. 

The cellar building and the two floors abandoned in 
1919 were a part of the appellant’s general brewery 
property, the remainder of the buildings being con¬ 
tinued in use until 1923 in the manufacture of cereal 
beverage. (Record, p. 25) 

The appellant contended before the Board of Tax 
Appeals that the tvro floors of the cellar building aban- 
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doned possessed no residual or salvage value whatso¬ 
ever, and that the total depreciated cost ofj those two 
floors represented the measure of its loss. We believe 
that the evidence in the record w’hich has ju$t been out¬ 
lined supports fully appellant’s contention|that there 
existed no salvage value for those two floods. 

The Board of Tax Appeals in justifying its refusal 
to allow the deduction stated that it was entirely pos¬ 
sible that the building was convertible for Use in some 
other business in which refrigeration was j necessary. 
The evidence shows that one floor of the building was 
continued in use in the new business entered into bv 
the appellant after November 3, 1919, and shows fur¬ 
thermore that the salvaging of the steel tahks on the 
two remaining floors would have necessitated a dis¬ 
mantling of the building. We think this evidence effec¬ 
tually answers the question of whether the building 
was convertible for use in some other business. 

The same testimony answers the ground advanced 
by the Board of the lack of any evidence showing any 
effort to dispose of the building or to find; any other 
use for it. The new business entered into by appellant 
after November 3, 1919, necessitated the use of one of 
the three floors of the cellar building, and rendered the 
remaining two floors absolutely valueless to: appellant. 
The building could not be remodeled for other use or 
sold, and one floor of it still continued in use by ap¬ 
pellant in its new business. 

Examining various decisions by the Boaird of Tax 
Appeals and by the Courts, we find authorities for the 
allowance of losses on obsolescence and abandonment 
of property in which the facts warranting the measure 
of the loss were no stronger than the facts brought out 
by the evidence in this case. In the case Of Dean v. 

i 

I 

i 
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Hoffheimer Brothers Company, supra, the Circuit 
Court of Appeals for the Sixth Circuit in affirming the 
decision of the United States District Court for the 
Southern District of Ohio held as follows: 

“And neither under the language of the regula¬ 
tion nor under the decisions of the Board of Tax 
Appeals (Dilling Cotton Mills, 2 B. T. A. 127, and 
Automatic Transportation Company, 3 B. T. A. 
505), is it necessary that the fact or amount of loss 
be determined by sale. It may be ascertained by 
other means; and when so ascertained, as here, is, 
in our opinion, a completed loss deductible from 
the gross income for the year in which it was sus¬ 
tained. Appellee, it is true, failed to charge off as 
large a loss as it might have charged, but that af¬ 
fords no basis for contending that what it did 
charge off was not a loss.” 

In the case of Wheeling Tile Company v. Commis¬ 
sioner, 25 F. (2nd) 455, the Circuit Court of Appeals 
for the Fourth Circuit reversed the Board of Tax Ap¬ 
peals, the Board having refused to permit the deduc¬ 
tion in 1920 of the excess over salvage value of the cost 
of an oil burning system purchased and installed in 
that year but found to be unsatisfactory. The Court 
in its decision reversing the Board said in part as fol¬ 
lows: 


“The company expended the money in the year 
1920, and the expenditure, less an amount equal to 
the value of the salvage, was proved to be a com¬ 
plete loss in the same year. 

“ * * * The fact that further experiments were 
afterward made with a view to making the oil 
system effective, although to no purpose, does not 
prove that the expenditure was not a complete loss 
in the year it was made, and the new system shown 
by test not to be a success. 
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“ ‘ * * * ^ l 0 ss may become complete enough 
for deduction without the taxpayer’s establishing 
that there is no possibility of an eventual recoup¬ 
ment. * * * The Taxing Act does not require the 
taxpayer to be an incorrigible optimist.? U. S. v. 
S. S. White Dental Mfg. Co., 274 U. S. i 398, 47 S. 
Ct. 598, 71 L. Ed. 1120.” j 

i 

i 

In this case, in w T hich the Circuit Court 6f Appeals 
permitted a deduction on account of discarded equip¬ 
ment, the company had estimated a salvage' value for 
the equipment found to be unsatisfactory, that value 
being $3,000.00. After the year 1920, however, at¬ 
tempts were made from time to time to perfect it by 
using different appliances. In other words', although 
the taxpayer estimated his loss to be the excess of cost 

over $3,000.00, it continued thereafter in attempts to 
make the system operative. In spite of thit fact the 

Court allowed the deduction. 

In the instant case the appellant abandoned two 
floors of the cellar building, the remaining iloor being 
more than ample for its needs, estimated ivith justi¬ 
fication that those tv r o floors had no salvage or residual 
value, and as a matter of fact found in the light of sub¬ 
sequent events that those tw^o floors never were used 
and never did have a salvage value. 

In Manhattan Brewing Company supra the peti¬ 
tioner ceased the manufacture of beer and abandoned 
its tangible assets in the year 1918 and not‘until 1919 
did it make investigations with a view to utilizing its 
plant for some other purpose, or of selling it for its 
salvage value. The depreciated value of tlje tangible 
assets of the petitioner at December 31, 1917, was 
$455,114.73. On its books and in its return for the 
year 1918 the petitioner deducted the suni of $255,- 

i 

i 

i 

i 


! 

i 

i 
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488.56, representing a loss due to obsolescence of its 
tangible assets. The Board of Tax Appeals overruled 
the determination of the Commissioner and permitted 
that amount to stand as a deduction from income of 
the year 1918, in spite of the fact that according to the 
evidence no investigation to determine other uses for 
the plant had been made until 1919, nor had any effort 
been made to sell the plant until the year 1919. Other 
cases in which the Board of Tax Appeals has permitted 
deductions from income on the theory of obsolescence 
or as losses without the necessity of proving the loss 
by sale, demolition or otherwise are: Multibestos Com¬ 
pany, 6 B. T. A. 1060; J. Chr. G. Hupfel Company, 
Inc., 9 T. B. A. 944; City Park Brewing Company, 10 
B. T. A. 1252. 

It is submitted that the evidence shows that the two 
floors of the cellar building were abandoned November 
3, 1919, and never used by petitioner thereafter; that 
the building itself was especially designed for the op¬ 
eration of a brewery; that the two floors abandoned 
were equipped with vats for the ageing and fermenta¬ 
tion of beer, the salvaging of which would have necessi¬ 
tated the demolition of the building; that from Novem¬ 
ber, 1919, until 1923 the appellant continued to use the 
remaining floor of the building, making not only im¬ 
practicable but we submit impossible the remodeling 
of the building for any other purpose, or its sale. 

CONCLUSION. 

In view of that evidence, which can be found running 
through the entire record of the case, we submit that 
the Board was clearly in error and was acting at vari¬ 
ance with its own pronouncements in other cases and 
with the decisions of the Courts as well, in holding that 


21 


the appellant was not entitled to deductions from gross 
income of the fiscal year ended May 31, 1920, of the 
amount of $24,987.03, representing the cost of a trade 
name abandoned November 3,1919, and of the amount 
of $39,641.08 representing the depreciated cost of two 
floors of a building abandoned on the same date. 

i 

i 

Respectfully submitted, 

I 

R. M. 0 ’Hara, 

Counsel for Appellant, 
Investment Building, 
Washington, D. C. 
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APPENDIX A. 


REVENUE ACT OF 1918 
Title II 

Section 202 

(a) That for the purpose of ascertaining the gain 
derived or loss sustained from the sale or other dis¬ 
position of property, real, personal, or mixed, the basis 
shall be— 

(1) In the case of property acquired before March 
1,1913, the fair market price or value of such property 
as of that date; and 

(2) In the case of property acquired on or after that 
date, the cost thereof; or the inventory value, if the in¬ 
ventory is made in accordance with section 203. 

Section 215 

That in computing net income no deduction shall in 
any case be allowed in respect of— 

(a) Personal, living, or family expenses; 

(b) Any amount paid out for new buildings or for 
permanent improvements or betterments made to in¬ 
crease the value of any property or estate; 

(c) Any amount expended in restoring property or 
in making good the exhaustion thereof for which an 
allowance is or has been made; or 

(d) Premiums paid on any life insurance policy cov¬ 
ering the life of any officer or employee, or of any per¬ 
son financially interested in any trade or business car¬ 
ried on by the taxpayer, when the taxpayer is directly 
or indirectly a beneficiary under such policy. 

Section 234 

(a) That in computing the net income of a corpora¬ 
tion subject to the tax imposed by section 230 there 
shall be allowed as deductions: 

(1) All the ordinary and necessary expenses paid or 
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incurred during the taxable year in carrying on any 
trade or business, including a reasonable allowance for 
salaries or other compensation for personal services 


other pay- 
to the con- 


actually rendered, and including rentals or 
ments required to be made as a condition 
tinued use or possession of property to which the cor¬ 
poration has not taken or is not taking title, or in 
which it has no equity; 

* * * (4) Losses sustained during the taxable year 
and not compensated for by insurance or otherwise; 

* * * (7) A reasonable allowance for the exhaustion, 
wear and tear of property used in the trade or busi¬ 
ness, 


cence; 


including a reasonable allowance for obsoles- 

* * * ! 


Section 235 


That in computing net income no deduction shall in 
any case be allowed in respect of any of thb items spe¬ 
cified in section 215. 

Title III ! 

i 

i 

Section 320 

i 

(a) That for the purpose of this title the! net income 
of a corporation shall be ascertained and returned— 
* * * (3) For the taxable year upon the same basis 
and in the same manner as is provided for income tax 
purposes in Title II of this Act. 


I 


i 


i 
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In the Court of Appeals of the District of 

Columbia 


No. 4929 


National Industrial Alcohol Company, 

appellant j 

v. 

i 

Commissioner of Internal Revenue, appellee 


APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASE 

j 

The previous opinion in this case is that of the 
United States Board of Tax Appeals (R. 11) and 
is reported in 7 B. T. A. 1241. 

i 

JURISDICTION 

j 

The appeal in the ahove-entitled cause involves 
income and profits taxes for the fiscal years ended 
May 31, 1919, and May 31, 1920, in the sums of 
$10,220.62 and $6,141.12, respectively, and is taken 
from an order of redetermination by the United 
States Board of Tax Appeals promulgated on the 
12th day of December, 1927. (R. 15.) taie case is 



brought to this Court by stipulation filed June 8, 
1928 (R. 16), under the provisions of Section 1002 
of the Revenue Act of 1926 and by petition for 
review filed on the 11th day of June, 1928 (R. 17), 
pursuant to the Revenue Act of 1926, c. 27, Sections 
1001,1002, 1003, 44 Stat. 9,109,110. 

QUESTIONS PRESENTED 

1. Was there sufficient evidence before the Board 
to establish the cost of a trade brand which was 
deducted from income as a loss because of its aban¬ 
donment ? 

2. Is the appellant entitled to a deduction for 
obsolescence or for loss in connection with the two 
floors of a business building lying vacant and idle 
during the taxable year 1920? 

STATUTES INVOLVED 

Revenue Act of 1918, c. 18,40 Stat. 1057: 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 

year in carrying on any trade or business, 
* * * 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise; 

(7) A reasonable allowance for the ex¬ 
haustion, wear, and tear of property used 
in the trade or business, including a reason¬ 
able allowance for obsolescence; 


Sec. 320 (a) That for the purpose of this 
title the net income of a corporation shall be 
ascertained and returned— 

(3) For the taxable year upon the same 
basis and in the same manner as provided 
for income tax purposes in Title II of this 
Act. 

Regulations 45 (1920 edition) : 

Art. 101. * * * Other items that may 
be included as business expenses are reason¬ 
able compensation for the services of officers 
and employees, advertising and other sell¬ 
ing expenses, * * * 

Art. 561. * * * In general the deduc¬ 
tions from gross income allowed Corpora¬ 
tions are the same as allowed individuals, 
* * *. Particularly, as to business ex¬ 

penses see articles 101-111; * * *1 

STATEMENT OF FACTS 

Appellant was organized in March, 1911, under 
the laws of Louisiana, with its principal office in 
New Orleans, La., and engaged in the brewery busi¬ 
ness. For its sole product it adopted the trade 
name “Old Heidelberg,” which it used from 1912 
to November 3, 1919. (R. 20.) Between these 

dates, the appellant spent $30,820.62 for newspaper 
and souvenir advertising in the development of its 
business. (R. 24.) Of this amount, $24,987.03 
was spent after March 1, 1913. The amounts thus 

i 

expended were treated on the books of the corpora¬ 
tion as ordinary expenses, and deducted as such 
from gross income reported on income-tax returns. 





(R. 24.) On November 3, 1919, the appellant 
abandoned the manufacture of beer and the use of 
the trade name “Old Heidelberg,’’ and entered 
upon the cereal beverage or near-beer business. 
(R. 21.) The net profit in the fiscal year ended 
May 31, 1920, during the six months of which ap¬ 
pellant manufactured beer, was $85,243. (R. 23, 

24.) In August, 1921, appellant began to manu¬ 
facture and sell industrial alcohol, which was not 
made as a by-product of the near beer, but as a 
separate product. (R. 25.) The company discon¬ 
tinued the near-beer business in 1923. (R. 22.) 

For the manufacture of its beer, appellant had 
two brick buildings, separated by a driveway. 
Each was three stories high and of the same dimen¬ 
sions—100 feet by 50 feet. The walls of the brew¬ 
ery building were two feet thick and the walls of 
the cellar building were four feet thick, and con¬ 
tained cork for insulation purposes. The founda¬ 
tion of the cellar building was heavier than the 
foundation of the brewery building. Only the cel¬ 
lar building had refrigeration pipes. (R. 26.) 
The two buildings cost $115,348.93 in 1912. The 
depreciated cost as of May 31,1918, including addi¬ 
tions, was $124,119.09. (R. 25.) These two build¬ 

ings were constructed as a complete unit. After 
prohibition went into effect, the brewery building 
and one floor of the cellar building were used in the 
manufacture of near beer. Two floors in the cellar 
building and the vats contained therein, consisting 
of the eight large steel vats and the fifty wooden 


vats, were not used after November 3, 1019. (R_ 

24, 25.) 

The appellant instituted this proceeding before 
the United States Board of Tax Appeals and, after 
a hearing on the merits, the Commissioner’s disal¬ 
lowance of the deductions claimed by appellant on 
account of the abandonment of the trade brand 
and for obsolescence or loss in connection with the 
two floors of the cellar building was approved. 

SUMMARY OF ARGUMENT 

The appellant contends that the total amount ex¬ 
pended subsequent to March 1, 1913, to! advertise 
a trade brand “Old Heidelberg” represents its cost 
and is deductible as a loss for the fiscal year ended 
May 31,1920, when the trade brand was abandoned. 
The Commissioner replies that some part of this 
amount was an ordinary and necessary expense 
properly chargeable against the income from busi¬ 
ness reported in the years the expenditures were 
made. No evidence was produced to khow how 
much of this amount was a capital expenditure to 
acquire or add capital value to the trade brand and 
how much was an ordinary and necessaiy current 

i 

expense of advertising such trade brand. In the 
absence of evidence upon which to base a fair allo¬ 
cation between capital and expense, the Board nec¬ 
essarily disallowed the loss claimed. 

With regard to the abandonment of th0 two floors 
of the cellar building, the record discloses that the 

i 

entire building was used in the manufacture of 
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real beer prior to November 3,1919. On that date 
this business was discontinued and the manufac¬ 
ture of near beer was immediately begun. Both 
businesses require the same facilities and equip¬ 
ment. The near-beer business was not affected by 
hostile legislation. Therefore, appellant’s use of 
but one floor was not caused by a factor which made 
the other two floors obsolete, but because of failure 
to operate at full capacity. Instead of being or 
becoming obsolete, the two floors were always 
available for use. Business property lying idle but 
■capable of being used for business purposes may 
not serve as the basis for a deduction for obso¬ 
lescence or a loss under the statute. 


ARGUMENT 

I 


There is no evidence that the amounts spent in prior years to 
advertise a trade brand were solely of a capital nature 

The appellant was engaged in the manufacture 
of beer, and spent $24,987.03 after March 1,1913, to 
advertise its sole product under the trade brand 
“Old Heidelberg.” The appellant claims this 
amount as a deduction from gross income for the 
fiscal year ended May 31, 1920, under Section 
234 (a) of the Revenue Act of 1918, alleging a loss 
sustained to that extent when the trade brand was 
abandoned because of prohibition legislation. The 
Board refused to accept this figure as representing 
the cost of the trade brand. Undoubtedly a part 
thereof was a capital expenditure to acquire an 


intangible asset. Such part was an outlay made 
to acquire something of permanent use in the busi¬ 
ness in the hope of securing profits therefrom in 
future years. The distribution of souvenirs may 
with some reason be said to have created a demand 

» j 

for this particular brand extending over more than 
one year. But, on the other hand, it also true 
that a part of this outlay, in all probability a very 
large part of it, resulted in an immediate benefit 
to the appellant, which was reflected in the current 
sales during the year and was, therefore, an ordi¬ 
nary and necessary expense of doing business, 
properly chargeable against current income, 
amounts paid for advertising are generally ordi¬ 
nary and necessary expenses incurred ih carrying 
on a business, and are deductible from income un- 
der Section 234 (a) (1). Unless otherwise dis- 

i 

closed, they are an ordinary selling expanse (Arti¬ 
cles 101 and 561, Regulations 45,1920 edition), and 
the appellant so treated them in prior ye^rs. 

The question then is, has the appellant produced 
evidence on which to base a segregation of the 
amounts expended between annual expense and 
capital outlay? The record discloses n6 such evi¬ 
dence. Even the sum spent for souvenirs, which 
is the only item that partakes of a capital nature, 
is not set out. The Board is a fact-finding body. 
W. K. Henderson Iron Works and Supply Co . v. 
Blair, 25 E. (2d) 538; Avery v. Commissioner of 
Internal Revenue, 22 Fd. (2d) 6. It may there- 
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fore not be called upon to guess or speculate as to 
what part is capital. 

In Richmond Hosiery Mills v. Commissioner of 
Internal Revenue, 29 F. (2d) 262, the Circuit Court 
of Appeals for the Fifth Circuit was called upon 
to decide whether the petitioner was entitled to re¬ 
store to its capital account as invested capital the 
aggregate amount of $223,774.77 expended from 
1908 to 1914 in an intensive campaign to advertise 
a brand of hosiery under the trade name of “Wun- 
derhose” which it had adopted and copyrighted. 
These amounts were charged to expense on peti¬ 
tioner’s books and tax returns. The Court agreed 
with the conclusion of the Board that a substantial 
part of the advertising of the trade brand produced 
immediate rather than prospective benefits, and 
that it was unable to make a satisfactory segrega¬ 
tion of the sums expended, as between capital and 
expense. The Court said: 

No effort was made to have an expert 
audit the books to determine what propor¬ 
tion of the amount expended for advertis¬ 
ing should be allocated respectively to ex¬ 
pense and capital account. It is certain 
that some part, and probably the larger part, 
should be considered as an expense, and 
much weight is given to this conclusion by 
the charging of the total amount to expense 
initially. 

The Court decided that the petitioner had failed 
to sustain the burden of showing with reasonable 


certainty the amount properly attributable to the 
increased value of the trade-mark. 

The appellant cites United Profit-Shhring Cor¬ 
poration v. United States, decided by the United 
States Court of Claims, June 18,1928, 6 A. F. T. B. 
7850, in support of its claim. The plaintiff there 
spent vast sums in newspaper, periodical, and bill¬ 
board advertising, premium stations, distributing 
several millions of catalogues and circulars by mail 
and by house to house canvas, to aid inj procuring 

i 

contracts for the use of its coupons. The Court 
permitted these expenditures to be Capitalized, 
stating “The expenditures attributable to the pro¬ 
curing of the contracts as distinguished from the 
expenditures of plaintiff’s operations are suscepti¬ 
ble of segregation and have been segregated.” In 
the instant case, the appellant has failed to segre¬ 
gate the amounts spent for advertising the trade 

i 

brand, from the amounts spent to create a capital 
value in the trade-mark. 

The authorities cited by the appellant merely 
affirm the rule that expenditures made! for the ac¬ 
quisition of an asset or to build up its capital value 
must be capitalized. This the Commissioner does 
not dispute. He also agrees that appellant’s prac¬ 
tice in prior years of treating these amounts on its 
books as an ordinary current expense, is not deter¬ 
minative of the ultimate facts. He urges, however,, 
that no evidence has been produced to support the 
claim that the amounts here involved were expendi¬ 
tures solely of a capital nature. 
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II 

A showing that property is not actively used in the business is 
not sufficient to sustain a claim for deduction on account of 
obsolescence or for a loss 

The appellant claims as a deduction from gross 
income for the fiscal year ended May 31, 1920, the 
depreciated cost of two floors of the cellar building, 
either as obsolescence under Section 234 (a) (7), or 
as a loss under Section 234 (a) (4) of the Revenue 
Act of 1918. 

Two buildings were used in the manufacture of 
beer, the brewery or main building and the cellar 
building. The latter building was equipped with 
refrigeration pipes and vats for the aging and fer¬ 
menting of beer. It contained three floors. The 
obsolescence or loss deduction is claimed with re¬ 
spect to two of the three floors. 

Obsolescence is defined as the state or process of 
becoming obsolete. Webster’s International Dic¬ 
tionary. The process may extend over a period of 
years, and it begins only when a taxpayer knows or 
has reasonable grounds to believe that, based on 
conditions as they exist, depreciable assets would 
not be useful in his business or in any other busi¬ 
ness, at some fairly definite time in the future, when 
the assets must necessarily be abandoned. It is the 
exhaustion of commercial usefulness or value before 
the expiration of physical usefulness, and is caused 
by a new invention, improvement, or hostile legis¬ 
lation. Whether the property is becoming obsolete 
is necessarily a question of fact. It must be proved 
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that there existed a substantial reason for Relieving 
that the assets would become obsolete prior to the 
end of their ordinary useful life, and it must be 
shown to a reasonable degree of certainty, under 
all the facts and circumstances, when that event 
would likely occur. 

What event, then, could the appellant reasonably 
forsee, on June 1, 1919, the beginning of I the 1920 
fiscal year, which would cause it to believe that two 
floors of the cellar building would be useless or obso¬ 
lete at some fairly definite time before the expira- 

i 

tion of their useful life ? Certainly not prohibition 
legislation. On November 3, 1919, when appellant 
ceased manufacturing real beer, it entered into the 
business of manufacturing near beer. This business 
was not affected by prohibition legislation, and as 
the same processes and equipment were ! required 
in the manufacture of near beer as real beer, the 
two floors were just as useful in the new; business 
as they had been in the old business. It is true that 
the appellant no longer used the two floors, but an 
obsolescence deduction does not arise from lack of 
use, but only from a lack of usefulness. Nonuse 
may well reduce income productivity, but it does 
not of itself destroy. Failure to use an a^set to its 
full capacity does not support a deduction for 
obsolescence. 

Furthermore, the appellant has failed j to show 
that the two floors could not be used for any other 
commercial purpose. It seems clear that property 
is not ipso facto lost to a taxpayer because he no 


longer uses it in his particular business. The build¬ 
ing was completely equipped for use in any busi¬ 
ness requiring refrigeration. It could be success¬ 
fully used in a business such as cold storage, dry 
storage, ice manufacture, ice cream manufacture, 
etc. It is common knowledge that such conversions 
were actually made in similar instances. 

In the absence of substantial reasons for believ¬ 
ing that the cellar building or any part of it would 
become obsolete prior to the end of its ordinary 
useful life, no deduction on account of obsolescence 
may be allowed. 

A loss to be allowable under Section 234 (a) (4) 
must be “sustained during the taxable year.” This 
provision necessarily requires that there be a com¬ 
plete and definitely ascertained loss as evidenced by 
a sale, an actual abandonment or by loss of useful 
value. Dick and Brothers Quincy Brewing Co, v. 
United States, Ho. F. 146, United States Court of 
Claims, decided May 6, 1929. 

In Dean v. Hoffheimer Bros. Co. 29 F. (2d) 668, 
cited by the appellant, it was proved that the dis¬ 
tillery could no longer be operated because of pro¬ 
hibition legislation. The Court said, “It was 
therefore certain * * * that appellee’s prop¬ 
erty could never again be used for distillery pur¬ 
poses.” The Court found that it was not adaptable 
to other uses. Under these circumstances a deduc¬ 
tion for loss was clearly allowable. 

The other cases cited by appellant all contain 
proof of abandonment and a loss of useful value 


for some compelling cause. The absence of such 
proof in the instant case deprives the appellant of 
the loss deduction claimed. 


CONCLUSION 


For the reason that the appellant has| failed to 
establish the cost of the abandoned trade brand, or 
to support a deduction for obsolescence ot loss with 
respect to the two floors of the cellar building, it is 
submitted that the Board’s determination should 
be approved. 

Sew all Key* 

John G. Remey, 

Special Assistants to the Attorney general. 


C. M. Charest, 

/ 

General Counsel, 

Bureau of Internal Revenue. 
September, 1929. 
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